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1) The Changing Statutory Landscape  
The relatively new section 82 of the Nationality, Immigration Act 2002 reads in 

part, in respect of the right of appeal to the Immigration and Asylum Chamber,     

“ (1) A person (“P”) may appeal to the Tribunal where- 

(a) the Secretary of State has decided to refuse a protection claim made by P, 

(b) the Secretary of State has decided to refuse a human rights claim made 

by P, or  

(c ) the Secretary of State has decided to revoke P’s protection status” 

I add that a protection claim by virtue of section 82 (2) would cover both the 

Refugee Convention and humanitarian protection (which in turn would cover 

an alleged breach of  Article 3 of the ECHR).   

By virtue of section 84 of the 2002 Act an appeal must be brought on these 

grounds alone.  

There is no mention of an appeal against the Immigration Rules themselves, 

and therefore it would be an error of law to appeal on the grounds solely that 

the Rules were met. There has to be an allegation at the least that the 

Respondent by her decision has breached section 6 of the Human Rights Act 

1998 (and this applies to entry clearance cases).    

 

 Indeed as Hesham Ali (Iraq) v SSHD [2016] UKSC 60 explained “The Rules 

are not law…but a statement of the Secretary of State’s administrative 

practice….They do not therefore possess the same degree of democratic 

legitimacy as legislation made by Parliament”—[17] . Indeed the judgement 

goes on disapprove of any suggestion that the Rules are a complete code 

(even in deportation cases—disapproving MF (Nigeria) v SSHD [2013] 
EWCA Civ 1192 on point [51-52]), and that the overarching structured 
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approach to proportionality in relation to Article 8 ECHR as asserted 

previously should be followed (such as set out in Huang v SSHD [2007] 2 AC 
167).  The Court stated “The structured approach to proportionality which has 

been adopted in the domestic law of the UK makes provision for consideration 

of the elements involved in an assessment of fair balance in the context of 

immigration and deportation, whether the assessment arises in relation to a 

potential positive obligation or in relation to an interference”---[48]. 
This does not mean the Rules have no place; as policies of the SSHD and 

they are a relevant and important consideration for Tribunals, and have to be 

accorded respect for the assessment of the strength of the general public 

interest as set out by the Minister and endorsed by Parliament see [53]. At the 

end though something very compelling will be need in cases involving the 

deportation of foreign criminals.  

Hesham Ali is dealt with in detail, because its framework is precisely followed 

in R (Agyarko) v SSHD [2017] UKSC 11 as to the status of the Rules being a 

reflection of the Secretary of State’s policy [10]. Although again the Secretary 

of State is entitled to define exceptionality outside of the Rules, and that a 

very strong, or compelling claim is necessary to succeed outside of the Rules, 

where precarious family life is involved—without a breach of Article 8 ECHR 

[57, 60].   
 

However of course in every case that would involve a merits assessment, 

save that if the Rules are met, then there is no public interest in removal or 

the refusal of entry, because the policy has been met, or indeed to refuse the 

case if the Rules were met would not be in accordance with the law .  In short 

there could only be one answer in an assessment under  R (Razgar) v SSHD 
[2004] UKHL 27 [17]  principles, either at step 3 in relation to the law or at 

step 5 in relation to a proportionality assessment.   
 
Section 117 of the 2002 Act  a spanner in the works? 
Now the point here is that unlike the Rules, there is direct statutory provision 

which must be taken account of, inserted by section 19 of the Immigration Act 

2016 under section 5A of the 2002 Act, to which regard must be had by a 

Court or Tribunal. Although not considered yet by the Supreme Court, the 
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judgment in NE-A (Nigeria) v SSHD [2017] EWCA Civ 239   indicates that 

this is primary legislation “which in all cases a final result comparable with 

Article 8”—[14]. Hesham Ali was said just to deal with the Rules.  

As such although the Court or Tribunal “must have (in particular) regard to” 

(section 117A (2)) the statute does not fall into the trap of mandating an 

approach on fact, clearly it would be an error of law to ignore the applicable 

guidelines.  

 
Other Statutory Issues 
Certification under section 94B of the Nationality, Immigration and 
Asylum Act 2002 extended (and condemned in present form!)      
Currently since 1st December 2016, when section 63 of the Immigration Act 

2016  came into force, certification so that a person has to leave the UK in 

order to appeal has been extended to general human rights claims, rather 

than simply deportation cases. However the power to certify non deportation 

cases should only be used if both the following criteria cannot be met; 

* the claimant does not have leave when they made their existing human 

rights claim    

* the claimant does not rely on their relationship with a British national family 

member  

---family member being defined as a partner, parent or child.  

[see Home Office Guidance to staff—p 7, Certification under section 94B of 

the NIA 2002 –1st December 2016] 

This policy in totality, and interpretation of  section 94B has now received a 

hammer blow in R (Kiarie & Byndloss) v SSHD [2017] UKSC 42 where the 

policy of deport first appeal latter in respect of foreign criminals was held not 

to lead to a fair balance under Article 8 ECHR in respect of having an effective 

potential remedy against a proposed disruption of their human rights [78]. 
This was because for their appeals to be effective they would have to be 

given the opportunity to give live evidence; if removed, then by video link and 

there is no faculty for this event [76]. Of course if foreign criminals have their 

rights affected in this fashion, then so would other certified cases—a point 

made by the Supreme Court [9]. 
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Again it would seem to have relevance to any case where it is stated that the 

right of appeal can be exercised after a person has left the country because 

the same problem of equality of arms would occur. [This would presume that 

they had some form of Human Rights claim –see [89].]         
Interestingly enough a human rights challenge succeeded in relation to 

section 94B in R (OO (Nigeria)) v SSHD [2017] EWCA Civ 338 where the 

criminal conduct of the Applicant was taken into account in the proportionality 

exercise [see 60].    
 

 
Section 86 (3) of the 2002 Act—now gone?  
It is made clear in Singh (India) v SSHD [2017] EWCA Civ 362 that “..a 

decision of the Secretary of State is not in accordance with the law within the 

meaning of section 86 (3) (a) with the consequence that the appeal must be 

allowed, only when it is the decision as a whole read as a whole which is 

unlawful.”—[35]. Immaterial error can be corrected by the Tribunal at a 

hearing. Now of course the section no longer exists but is there a difference 

between the section and the third step in Razgar whether the interference 

with the right is not according to the law.  Clearly presently the third step is 

relied upon absence any statutory provision, and indeed would fit the 

overarching framework of Article 8 but it may appear that the Tribunal have 

the power to correct this themselves.  

 

  B) Article 8 ECHR  
Children’s rights 

It is now clear that by the application in any event of section 117B (6) of the 

2002 Act, in line with the approach explained above to statutory 

considerations, if indeed it is met then removal of an applicant would infringe 

Article 8 ECHR; see MA (Pakistan) v Upper Tribunal & SSHD [2016] EWCA 
Civ 705 [19-20] 
“19. In my judgement, therefore, the only questions which courts and tribunals 

need to ask when applying section 117B (6) are the following: 

(1) is the applicant liable to deportation? If so section 117B is inapplicable and 

instead the relevant code will usually be found in section 117C 
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(2) Does the applicant have a genuine and subsisting parental relationship 

with the child? 

(3) Is the child a qualifying child as defined in section 117D?    

(4) Is it unreasonable to expect the child to leave the United Kingdom?  

 

20. If the answer to the first question is no, and to the other three questions 

yes, the conclusion must be that article 8 is infringed”  

 

This approach was confirmed in Rhuppiah v SSHD [2016] EWCA Civ 803 
[[51]. 
 

Now qualifying child in section 117D is defined as a person under the age of 

18, and is a British citizen, or has lived in the UK for a continuous period of  7 

years or more. 

 

Moreover Home Office Guidance states it is unreasonable to expect a British 

citizen child to leave the UK (unless for another EEA country) –Appendix FM 

1.0 Family Life (as a Partner or Parent) and Private Life: 10-Year routes 

(August 2015) Paragraph 11.2.3. So applying “Limba” principles, --Limba v 
SSHD [2011] UKSC 12 [26]—the Secretary of State is expected to follow her 

own policy unless she gives good reasons not to do so, it is clear that those 

with a genuine and subsisting relationship with a UK citizen child should be 

successful in asserting a breach of Article 8 ECHR. It is added not because of 

their own rights but those of the UK child.]      

It should be noted that refusal letters from the SSHD usually do not engage 

with section 117 of the 2002 Act—the statute places a duty on the Tribunal 

and not the SSHD, so it is not unusual to find justification on the grounds of 

reasonableness for the removal of UK children  

 

The position in relation to a child present for a continuous period of  7 years or 

more is rather different; because the SSHD does not in policy terms consider 

removal to be unreasonable. However the starting point for the 

“reasonableness” test is in MA (Pakistan) (supra) [49] 
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“However the fact that the child has been in the UK for seven years would 

need to be given significant weight in the proportionality exercise for two 

reasons: first, because of its relevance to determining the nature and strength 

of the child’s best interests; and second because it establishes a starting point 

[my emphasis] that leave should be granted unless there are powerful 

reasons to the contrary” 

So it can be seen there is a structured approach which presumes that there 

will be a breach of Article 8 rights for a 7 years plus child by removal.  

 

The position of course is contrasted with that set out in EV (Philippines) v 
SSHD [2014] EWCA Civ 874 in relation to children present for a shorter 

period of time.   

A useful analysis of the position and the need to assess the best interests of 

children first, without factoring in their parents immigration behaviour which is 

only relevant to the overall proportionality assessment, can be seen in Kaur 
(children’s best interests/public interest interface) [2017] UKUT 14 (IAC).      
 

Section 117 and Article 8 generally.  
In Rhuppiah (supra) [34-40]  in relation to the other considerations set out in 

section 117B the Court was prepared to regard “precariousness” as 

essentially any leave which was not long term in origin; in fact it seems to me 

using a “settled” criteria in the Rules. So as such it bites on private life 

established whilst in the UK. Secondly financial independence as set out in 

section 117B (3) does mean independent of others (so that no third party 

support is applicable)—Rhuppiah (supra) [63]. It is added that the factors 

even if met in section 117B (2) (3) are to be regarded as neutral rather than 

positive in a proportionality exercise. As such Rhuppiah tends to reinforce 

exceptionality if the Rules cannot be met if there are no children involved.    

 

Indeed it cannot be said  that R (Agyarko) v SSHD [2017] UKSC 11 takes a 

different view; here the Supreme Court was exercised about the policy of the 

SSHD and where a fair balance should be struck between the competing 

public interest in a firm system of immigration control and a breach of 

family/private life rights under Article 8 ECHR in relation to couples where one 
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party has no status, and whether outside of the Rules “exceptional 

circumstances” could be so defined in a fair balance. The Court was satisfied 

the term “unjustifiable harsh consequences for the individual such as the 

refusal of the application would be disproportionate” was a proper 

understanding of the test of exceptionality [60].  [As stated earlier the Court 

has yet to examine section 117 of the 2002 Act itself.] 

  

It is instructive to note that “precariousness” in relation to a persons stay in the 

UK, is a factor which affects the weight to be placed in relation to the practise 

of family or private in the UK –which would be invariably less [50]. However 

the significance of immigration could be affected if a person here unlawfully 

was otherwise certain to enter—here the Court referred to Chikwamba [51], 
and delay entitled greater weight to be given family life even if it was 

precarious [52]. This re-assertion of past case of the Court in relation to 

Article 8 ECHR and indeed placing it in the context of exceptionality claims 

outside the Rules is welcome given the Upper Tribunal propensity in the past 

to downplay these factors.  

 

 
 
Section EC-DR of the Rules; Adult Dependant Relative  
In BRITCITS v SSHD [2017] EWCA Civ 368 there was a comprehensive 

attempt to have the Rule struck down on the basis of ultra vires, or 

alternatively to say the Rule did not create a fair balance between the public 

interesting a firm immigration control and the right to family life under Article 8 

ECHR. It failed the Court concluding that the Rule was not inflexible so that it 

could not be met, and secondly whether in fact Article 8 ECHR were engaged 

would be a fact sensitive matter in every case, and that the Rule would allow 

entry in particular circumstances. .      

 

C) Deportation  
The Court of Appeal continued to hear quite a number of these appeal, again 

usually by the SSHD and clearly equates compelling meaning exceptional, 

and moreover the reasoning behind exceptionality means it does need to be 
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shown as such; the Court is prepared to carry out its own factual analysis (see 

here SSHD v DB (Jamaica) [2017] EWCA Civ 440, AH (Jamaica) v SSHD 
[2017] EWCA Civ 796, WZ (China) v SSHD [2017] EWCA Civ 795). 

A more interesting case is SSHD v MM (Zimbabwe) [2017] EWCA Civ 797 
which in the context of a durable change of circumstances for a refugee (the 

Appellant had been a low level MDC member in Zimbabwe) the Court stated it 

was necessary to look at the personal circumstances of the Appellant as well 

as country changed circumstances in relation to a present and future fear of 

persecution. [This appears to be pushing a door slightly ajar in relation to the 

cessation of refugee status.] Moreover the Tribunal was wrong to find the 

Appellant succeeded in an Article 8 ECHR health case, unless there actually 

was a link to his family and private life in the UK which was relevant to his 

health.   

In SSHD v Mosira [2017] EWCA Civ 407 the SSHD made a rather 

elementary mistake of treating a family member of a refugee as being in the 

same position as a refugee which of course he is not.  

 

D) Asylum  
The question of returns to Iraq continue to plague the Tribunal; although the 

SSHD tends to insist that the Country Guidance is out of date; see here BA 
(Returns to Baghdad) Iraq CG [2017] UKUT 18 (IAC), R (H, R) v SSHD 
(application of AA Iraq) CG [2017] UKUT 119 (IAC)).  
In relation to undocumented Bidoons (and others) the SSHD had a series of 

flexible possibilities for proof of identity in her policy for family reunification 

(see R (Al-Anizy v SSHD (undocumented Bidoons-Home Office policy) 
[2017] UKUT 197 (IAC).         
The Tribunal whilst finding that Tamil female single head of an household may 

be at risk in Sri Lanka, (although it depends on the factual nexus) again 

commented on that the methodology of expert witnesses should be clear of 

the face of every report (see PP (female headed household; expert duties) 
Sri Lanka [2017] UKUT 117 (IAC)).  
It is fairly clear presently that the kind of Country Guidance being given, is 

always qualified by the question of personal circumstances, so that each case 

is rather fact dependant (see as an example IM and AI (Risks-membership 
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of Beja Tribe, Beja Congress and JEM) Sudan CG [2016] UKUT 188 
(IAC)).  
 

E) Judicial Review  
Again the Tribunal complained about the duty of candour not being observed; 

although as a novelty it was the SSHD being criticised (see R (Sala) v SSHD 
(Secretary of State’s duty of candour) [2017] UKUT 17 (IAC)). Although in 

the JR process it was not for Counsel  to defend non-compliant instructing 

solicitors, rather they would need to defend themselves by proactively turning 

up to the Tribunal to explain themselves (see VA (Solicitor’s non 
compliance: counsel’s duties) Sri Lanka [2017] UKUT 12 (IAC)) 
R (Munyua) v SSHD (Parties responsibility to agree costs) [2017] UKUT 
78 (IAC) states what it says both in recognition of liability for costs, and the 

amount; the decision of the Tribunal if forced to intervene will carry its own 

liabilities. 

 

In relation to non compliance with the a Consent Order, the normal course of 

action will be to initiate a fresh judicial review claim –see R (MMK) v SSHD 
(consent orders-legal effect-enforcement) [2017] UKUT 198 (IAC)    
 

The Tribunal has power to reinstate a JR claim, but a refusal to do so, would 

attract a  right of an application for permission to appeal to the Court of 

Appeal (see R (Zia and Hossan) v SSHD (Strike out-Reinstatement 
refused-appeal) [2017] UKUT 123 (IAC)). 
 

 

F) Other cases (odds and ends!) 
The Upper Tribunal have referred to the CJEU the question of extended 

family members (the “Sala” point), and indeed the applicability of the 

“Surinder Singh” principle –see Banger (Unmarried Partner of Brtish 
National) [2017] UKUT 125 (IAC).  
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The place to challenge the jurisdiction of the Tribunal is actually an appeal to 

the Tribunal itself and not by Judicial Review (Khan v SSHD [2017] EWCA 
Civ 424) 
 
The SSHD has a wide margin of appreciation in deprivation of citizenship 

cases, and in raising section 55 issues the onus is on the Appellant to make 

representations, a failure to do so, will defeat argument the SSHD has a pro 

active duty to do so (see Ahmed and Others (deprivation of citizenship) 
[2017] UKUT 118 (IAC)  

 

Value to the community can be legitimately considered in the Article 8 

proportionality balancing exercise  (Lama (video recorded evidence-weight-
Art 8 ECHR) [2017] UKUT 16 (IAC). The decision is also interesting as to 

what it cautions as to the weight to the given to video evidence [12-13]      
 

The SSHD’s Guidance is always relevant if it points to a particular outcome in 

a case, and should be taken into account (see SF and others (Guidance, 
post-2014 Act) Albania [2017] UKUT 120 (IAC))       
 

 

 

Stephen Vokes             
No.8 Chambers     

 


